
PUBLIC  WORKS  CONTRACT

($2,500-$35,000  No Subcontractors  Annual  Term  )

This Contract  is entered  into between  Tukwila  Pool Metropolitan  Park District,  a municipal

corporation,  referred  to as "Owner",  and McKinstry  Co.,  LLC,  referred  to as "Contractor  "

In consideration  of  the following  terms and conditions  and those contained  in the documents

incorporated  by  reference  and made  a part  of  this  Contract,  the parties  agree as follows:

1. THE  px6.rpcr

1.1. The Contractor  shall perform  all work  and furnish  all tools, materials,  labor  and

equipment  for  the Owner  and all work  associated  with  the following  project:

Title:  Maintenance  and  Service  Agreement

Contract  Number:  TPMPD  - 1023.

1.2. The Project  shall  be performed  in accordance  with  the following  Contract  Documents:

see Scope of  Work  (Exhibit  B); Certification  of Compliance  with  Wage  Payment

Statutes  (Exhibit  A) and all other  forms  and documents  referenced  in such documents

which  are hereby  referred  to as the Contract  Documents  and by this reference  are made
a part  of  this  Contract.

1.3. The Project  shall  start within  .N?j calendars  after  the date of  the written  Purchase

Order  and be substantially  completed  within  calendar  days and

fully  completed  within  an additionaI  caIendar  days. If  the Project

is not completed  within  the time  specified,  the Contractor  agrees to pay  to the Owner

liquidated  damages in accordance  with  the provisions  contained  in the  Contract

Documents.  The Contractor  shall  provide  and bear  all expense  of  all equipment,  work,

and labor  of any sort whatsoever  that may be required  for the materials  and for

constructing  and completing  the Project  provided  for  in this Contract,  except  for  those

noted  in the specifications  to be furnished  by the Owner  and installed  by  Contractor.

1.4. In the event of  any conflict  between  the provisions  of  this Contract  and incorporated

Contract  Documents  and other terms  and conditions,  the provisions  of  this Contract

shall  control.  The conflict  shall  be brought  to the attention  of  the Owner.

1.5. The Contractor  shall  provide  and bear  all expense  of  all equipment,  work,  and labor  of

any sort whatsoever  that may be required  for the transfer  of materials  and for

constructing  and completing  the Project  provided  for  in the Contract  Documents  and

every  part  thereof,  except  as mentioned  in the specifications  to be furnished  by the
Owner.

1.6. The Contractor  shall guarantee  the materials  and work  for a period  of  one year after
completion  of  the Project.
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1.7. The  Contractor  is responsible  for  complying  with  all  Federal,  State, and local  regulations

affecting the Pro5ect including  but not limited  to Chapter 70.86 RCW, Chapter  296-305
WAC  and Chapter  294-24WAC.

2. COMPENSATION

2.1. The Owner  shall  pay  the Contractor  for  the full  performance  of  the Contract  the sum of

§'7g3 in accordance  with  the provisions  below.  Washington  State Sales Tax  shall  be
included  on each statement  submitted  by the Contractor

2.2. The  Contractor  shall provide  monthly  statements  which  shall indicate  the  work

performed  as of  the end of  the period  covered  by the statement.

2.3. Statements  received  by the 10th  day of  the month  and approved  by the Owner  will  be

processed  for  payment  the same  month.

2.4. The Owner  shall  determine  the amounts  owing  to the Contractor  based on compliance

with  the work  requirements  and on evaluations  of  Contractor's  statements.

2.5. All  monthly  payments  shall be subject  to the withholding  of  retained  percentage  as

provided  in Section  14.

3. TERM,  TERMINATION  AND  RENEWAL:

31  This Contract  shall be effective  October  1, 2019 and shall remain  in effect  until

September  30, 2020  unless  terminated  earlier  in accordance  with  the early  termination

provisions  herein.

3.2. If  Contractor  breaches  any of  its obligations  under  this Contract,  and fails  to cure  the

same within  five  (5) days of  written  notice  to do so, the Owner  may terminate  this

Contract,  in which  case the Owner  shall  pay the Contractor  cost incurred  to date of

written  notice.

3.3. The Owner  may terminate  this Contract  upon ten (10) days written  notice  to the

Contractor  for  any reason and without  cause in which  case the Owner  shall  pay the

Contractor  for  costs incurred  to the date of  written  notice.

3.4. In  the event  the Owner  substantially  changes  the scope of  the Work  identified  in Section

1, Contractor  shall  have  the right  to terminate  this  Contract  upon  thirty  (30)  days written

notice  to the Owner.

4. BOND

4.1. Contractor  shall  provide  a performance  and payment  bond  to the Owner  in accordance

with  RCW  39.08.010.  Such bonds  shall  be issued  by surety  licensed  to business  in the

State of  Washington  acceptable  to Owner  in a form  substantially  in compliance  with  the

form  included  in the Contract  Documents.  If  this Contract  is for  less than  $150,000,

Contractor  may  authorize  the Owner  in writing,  in lieu  of  the bond,  to retain  10%  of  the
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Contract  amount  in  accordance  with  RCW  39.08.010  to be held  and  managed  consistent

with  the requirements  specified  in  Paragraph  14.

5. INDEMNIFICATION  AND  HOLD  HARMLESS

5.1. The Contractor  shall  indemnify,  defend  and save the Owner  and its commissioners,

officers,  employees  and agents  harmless  from  any  and all claims  and risks  and losses,

damages,  demands,  suits,  judgments  and attorney's  fees or other  expenses  of  any  kind

on account  of  or relating  to injury  to or death  of  any  and  all  persons  or on account  of  all

property  damage  of  any kind,  or in any manner  connected  with  the work  performed

under  this  Contract,  or caused  in whole  or in part  by  the Contractor  its employees  or

agents  during  performance  of  the work  or at any time  before  final  acceptance,  except

only  for  those  losses  resulting  from  the sole negligence  of  the Owner  with  regard  to

activities  within  the Contractor's  scope  of  work

5.2. Should  a court  of  competent  jurisdiction  determine  that  this  Contract  is subject  to RCW

4.24.115,  then,  in the event  of  liability  for  damages  arising  out of  bodily  injury  to

persons  or damages  to property  caused  by  or resulting  from  the concurrent  negligence

of  the Contractor  and the Owner,  its members,  officers,  employees  and agents,  the

Contractor's  liability  hereunder  shall  be  only  to  the  extent  of the  Contractor's

negligence.  It is further  specifically  and expressly  understood  that  the indemnification

provided  herein  constitutes  Contractor's  waiver  of  immunity  under  Industrial  Insurance,

Title  51 RCW,  solely  for  the purposes  of  this  indemnification.  This  waiver  has been

mutually  negotiated  by  the parties.

5.3. In  an arbitration  or lawsuit  with  respect'  to this  hold  harmless  provision,  the Contractor

shall  prepare  and defend  that lawsuit  at its own  cost and expense.  If  judgment  is

rendered  or settlement  made  requiring  payment  of  damages  by the Owner,  its officers,

agents,  employees  and  volunteers,  the  Contractor  shall  pay  the same.

6. INSURANCE

6.1. The  Contractor  shall  obtain  the insurance  described  in this section  from  insurers

approved  by  the State  Insurance  Commissioner  pursuant  to RCW  Title  48. The  Owner

reserves  the right  to approve  or reject  the insurance  provided,  based  on the insurer

(including  financial  condition),  terms  and  coverage,  the Certificate  of  Insurance,  and/or

endorsements.

6.2. The Contractor's insurance coverage shall be primary  and non-contribu3tory insurance as
respects  the  Owner's  insurance,  self-insurance,  or  insurance  pool  coverage.  The

Contractor  shall  provide  the Owner  and all  Additional  Insureds  with  written  notice  of

any  policy  cancellation,  within  two  business  days of  their  receipt  of  such  notice.  The

Contractor  shall  not  begin  work  under  the Contract  until  the  required  insurance  has been

obtained  and  approved  by  the Owner.  All  costs  for  insurance  shall  be incidental  to and

included  in  the unit  or lump  sum  prices  of  the contract  and  no additional  payment  will

be made.
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6.3. All  insurance  policies,  with  the exception  of Professional  Liability  and Workers

Compensation,  shall  name  the  following  listed  entities  as additional  insured(s):

6.3.1.  TheOwneranditsofficers,electedofficials,employees,agents,andvolunteers;

6.3.2.  The above-listed  entities  shall  be additional  insured(s)  for the full  available

limits  of  liability  maintained  by the Contractor,  whether  primary,  excess,

contingent  or otherwise,  irrespective  of  whether  such limits  maintained  by the

Contractor  are greater  than  those  required  by  this  Contract,  and  irrespective  of

whether  the Certificate  of  Insurance  provided  by  the Contractor  describes  limits

lower  than  those  maintained  by the Contractor.  Additional  insured  status  shall

include  Products  Completed  Operations

6.4. The  Contractor  shall  deliver  to the Owner  a Certificate(s)  of  Insurance  and  endorsements

for each policy  of  insurance  meeting  the requirements  set forth  herein  when  the

Contractor  delivers  the signed  Contract  for  the Project.

6.5. The  insurance  shall  provide  the minimum  coverage  and limits  set forth  below.

Providing  coverage  in  these  stated  minimum  limits  shall  not  be construed  to relieve  the

Contractor  from  liability  in excess  of  such limits.  All  deductibles  and self-insured

retentions  must  be disclosed  and are subject  to approval  by  the Owner.  The  cost  of  any

claim  payments  falling  within  the  deductible  shall  be  the  responsibility  of the

Contractor

7. TYPES  AND  LIMITS  OF  INSURANCE  REQUIREMENTS

7.1. The  Contractor  shall  maintain  Workers'  Compensation  Insurance  and/or  Longshore  and

Harbor  Workers  Insurance  as required  by  State  or  Federal  statute,  for  all  of  Contractor's

employees  to be engaged  in work  on the Project  under  this  contract.  The  Contractor's

Labor  &  Industries  account  number  shall  be noted  on the  Certificate  of  Insurance.

7.1.1.  ApolicyofCommercialGeneralLiabilityInsurance,including:

Per  project  aggregate

Premises/Operations  Liability

Products/Completed  Operations  -  for  a period  of  three  years  following  final

acceptance  of  the  Project.

Personal/Advertising  Injury

Contractual  Liability

Independent  Contractors  Liability

Stop  Gap  / Employers'  Liability

Explosion,  Collapse,  or  Underground  Property  Damage  (XCU)

7.1.2.  Suchpolicymustprovidethefollowingminimumlimits:

$1,000,000  Each  Occurrence

$2,000,000  General  Aggregate

$2,000,000  Products  &  Completed  Operations  Aggregate

$1,000,000  Personal  &  Advertising  Injury,  each  offence

$2,000,000  Personal  &  Advertising  Injury,  Aggregate
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7.1.3.  Stop  Gap  / Employers'  Liability

$1,000,000  EachAccident

$1,000,000  Disease  - Policy  Limit

$1,000,000  Disease  - Each  Employee

7.1.4.  Automobile  Liability  for  owned,  non-owned,  hired,  and  leased  vehicles,  with  an

MCS  90 endorsement  and  a CA  9948  endorsement  attached  if  "pollutants"  are to

be transported.  Such  policy(ies)  must  provide  the following  minimum  limit:

$1,000,000  combined  single  limit

8. CHANGE  ORDERS

8,1, The Owner  reserves  the right  to make,  at any  time  during  the Project,  such  changes  in

quantities  and such  alterations  in the Project  as are necessary  to satisfactorily  complete

the project.  Such  changes  in quantities  and alterations  shall  not  invalidate  the contract

nor  release  the surety,  and the Contractor  agrees  to perform  the work  as altered.  The

Contractor  shall  proceed  with  the work  upon  receiving  a written  change  order  approved

by  the Owner.  In spite  of  any  protest  or claim,  the Contractor  shall  proceed  promptly

with  the work  as the Owner  orders.

9. CLAIMS

9.1. The  Contractor  shall  give  written  notice  to the Owner  of  all claims  other  than  change

orders  within  five  (5)  calendar  days  of  the occurrence  of  events  giving  rise  to the claim.

Any  claim  for  damages,  additional  payment  for  any  reason,  or extension  of  time,  shall

be conclusively  deemed  to have  been  waived  by  the Contractor  unless  a timely  written

claim  is made  in strict  accordance  with  the applicable  provisions  of  this  Agreement.

FAILURE  TO PROVIDE  A COMPLETE,  WRITTEN  NOTIFICATION  OF CLAIM

WITHIN  THE  TIME  ALLOWED  SHALL  BE  AN  ABSOLUTE  WAIVER  OF ANY

CLAIMS  ARISING  IN  ANY  WAY  FROM  THE  FACTS  OR  EVENTS

SURRO[JNDING  THAT  CLAIM.  THE  CONTRACTOR'S  ACCEPTANCE  OF

FINAL  PAYMENT  (EXCLUDING  WITHHELD  RETAINAGE)  SHALL

CONSTITUTE  A WAIVER  OF CLAIMS,  EXCEPT  THOSE  PREVIOUSLY  AND

PROPERLY  MADE  AND  IDENTIFIED  BY  THE  CONTRACTOR  AS UNSETTLED

AT  THE  TIME  REQUEST  FOR  FINAL  PAYMENT  IS MADE.

10. TERMINATION

lO.l.The  Owner  may  terminate  this Contract  upon  five  (5) days written  notice  to the

Contractor  for  any reason  and without  cause in which  case the Owner  shall  pay  the

Contractor  for  costs  incurred  to the date  of  written  notice.

11. CONTRACTORRECORDS

11.1.  Contractor  agrees  to make  all  project  related  books  and records  available  to the Owner

for inspection,  review,  photocopying  and audit  in the event  of  a Contract  related

dispute,  claim,  modification  or other  Contract  related  action  at reasonable  times  and at

places  designated  by  the Owner.
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12. DEFECTIVE  OR  UNAUTHORIZED  WORK

12.l.The  Owner  reserves  the right  to withhold  payment  from  the Contractor  for any

defective  or unauthorized  work.  Defective  or unauthorized  work  includes,  without

limitation:  work  and  materials  that  do not  conform  to the requirements  of  this  contract,

and extra  work  and materials  furnished  without  the Owner's  written  approval.  If  the

Contractor  is unable,  for any reason,  to satisfactorily  complete  any portion  of  the

Project,  the Owner  may  complete  the Project  by contract  or otherwise,  and the

Contractor  shall  be liable  to the Owner  for  any  additional  costs  incurred  by  the Owner.

"Additional  costs"  means  all  reasonable  costs  incurred  by the Owner,  including  legal

costs  and attorneys'  fees, beyond  the maximum  contract  price  under  this  Agreement.

The Owner  further  reserves  the right  to deduct  the cost to complete  the Project,

including  any additional  costs, from  any amounts  due or to become  due to the

Contractor

13. PREV  AILING  WAGES

13.l.The  Contractor  represents  under  penalty  of  perjury  of the  laws  of  the  state  of

Washington,  that  the only  individuals  providing  services  under  this  contract  are exempt

from  prevailing  wages  pursuant  to WAC  296-127-026  as either  the sole owner  or

spouse  of  the owner  of  Contractor's  company,  a partner  owning  at least  thirty  percent  of

Contractor's  Company  or the president,  vice  president  or treasurer  of  the Contractor's

corporation  if  such  officer  owns  at least  thirty  percent  of  the corporation.

Signature  of  Contractor

If  Section  11.1  is not  signed  by  Contractor,  the  following  paragraph  shall  control.

13.2.The  Contractor  shall  pay  prevailing  wages  and shall  comply  with  chapter  RCW  39.12

and chapter  49.28  RCW.  A Combined  Notice  of  Intent  to Pay Prevailing  Wages  and

Affidavit  of  Wages  Paid  must  be signed  and provided  to Owner  prior  to Contractor

performing  any  work  on the Project.  Prevailing  wage  rates for  the Project  must  be

posted  on the Project  site. The Contractor  will,  at a minimum,  be required  to pay  the

prevailing  wage  in  effect  on January  Ist of  each  year,  for  that  years'  work.  All  payments

on  the Contract  may  be withheld  until  confirmation  has been  received  by  the Owner  that

the prevailing  wage  requirements  of  the statute  have  been  satisfied.  The Contractor

certifies  that  it  has not  been  cited  for  two  violations  within  the last  five  (5)  years,  and  is

not  prohibited  from  bidding  on public  works  contract.

13.3.The  Contractor  shall  execute  the Certification  of  Compliance  with  Wage  Payment

Statutes  attached  hereto  as Exhibit  A.

13.4.Prevailing  Wages  for  the county  in  which  the Project  is located  can  be found  at:

http://www.lni.wa.gov/TradesLicensing/PrevWage/WageRates/IsPrevWageJob/default.asp
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14. RET  AINAGE

14.1.  Pursuant  to RCW  60.28,  a sum of  5 percent  (or 10 percent  if  the Contract  Sum  is less

than $150,000  and Contractor  has requested  a waiver  of the performance  bond

requirement  under  Paragraph  4) of  the monies  earned  by the Contractor  will  be retained

from  progress  estimates.  Such retainage  shall  be used as a trust  fund  for  the protection

and payment  (1) to the State with  respect  to taxes imposed  pursuant  to Title  82 RCW,

and (2) the claims  of  any  person  arising  under  the Contract.

14.2.Monies  retained  under  this Section  shall  be retained  in a fund  by the Owner  unless

Contractor  elects for  an alternative  method  of  holding  the retainage  as provided  under
RCW  60.28.

14.3.The  Contractor  agrees to notify  Owner  within  five  (5) days of  the receipt  of  any of  the
following:

14.3.l.Notification  that a lien may be claimed  by any person,  firm  or corporation

fiirnishing  materials,  supplies  or equipment  to for work  on the project  in

accordance  with  RCW  60.28.015.

14.3.2.  Notification  by the Department  of  Labor  and Industries  of  any proceedings,

complaint  or investigation  conducted  under  the provisions  of  RCW  39.12.065.

14.3.3.  The  retained  percentage  may  be held  by Owner  until  all claims  and proceedings

referred  to above  have  been  resolved  to the satisfaction  of  Owner.

14.3.4.  In the event  the retainage  is insufficient  to cover  payment  of  the items  set forth

in Section  14.1, Contractor  shall  be liable  for all such insufficiencies  and all

costs  incurred  by  Owner,  including  attorney  fees,  to  recover  such

insufficiencies.

14.4.For  purposes  of  releasing  the retainage,  the Owner  shall  close  out each contract  year

and at the end of  December  and shall  release  the retainage  in accordance  with  RCW

60.28.051-.080.

15. PROJECT  SAFETY

15.l.The  Contractor  shall  be solely  and completely  responsible  for safety  conditions  on the

job  site, including  the safety  of  all  persons  and property  during  performance  of  the work

to complete  the Project.  The services  of  Owner's  employees  or the Owner's  agents or

Consultant's  personnel  in  conducting  construction  review  of the  Contractor's

performance  is not  intended  to include  review  of  the adequacy  of  the Contractor's  work

methods,  equipment,  bracing,  scaffolding  or trenching,  or safety  measures  in, on or near

the construction  site. The Contractor  shall  provide  safe access for the Owner  and its

inspectors  to adequately  inspect  the quality  of  work  and the conformance  with  project

specifications.
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15.2.Contractor  is responsible  for  locating  any  underground  utilities  affected  by the Project

and  is deemed  to be an excavator  for  purposed  of  chapter  19.122  RCW.  Contractor  shall

be responsible  for  compliance  with  chapter  19.122  RCW,  including  utilization  of  the

"one  call"  locator  system  before  commencing  any  excavation  activities.  Contractor  is

also  responsible  for  ensuring  adequate  trench  safety  and compliance  as required  by  the

Washington  State Industrial  and Health  Act.  The Contractor  shall  be responsible  to

notify,  pay  for  and  coordinate  Contractor's  work  with  One  Call  service  at 456-8000.

16. DISPUTE  RESOLUTION

16.l.If  the parties  are unable  to resolve  a dispute  regarding  this  Agreement  through

negotiation,  any  party  may  request  mediation  through  a process  to be mutually  agreed  to

in good  faith  between  the parties  within  30 days  of  a party  notifying  the other  parties  in

writing  that a dispute  exists  G'Dispute  Notice."  The participating  parties  shall  share

equally  the costs  of  mediation  and each  participating  party  shall  be responsible  for  its

own  costs in preparation  and participation  in the mediation,  including  expert  witness

fees and  reasonable  attorney's  fees.

16.2.If  a mediation  process  cannot  be agreed  upon  or if  the mediation  fails  to resolve  the

dispute  then,  within  45 calendar  days  of  the Dispute  Notice  or  within  30 days  of  end  of

the mediation,  either  party  may  submit  the dispute  to binding  arbitration  according  to

the procedures  of  the Superior  Court  Rules  for  Mandatory  Arbitration,  including  the

Local  Mandatory  Arbitration  Rules  of  the Superior  Court  as amended,  located  in the

county  in which  the Project  is located,  unless  the parties  agree in writing  to an

alternative  dispute  resolution  process.  The arbitration  shall  be before  a disinterested

arbitrator  selected  pursuant  to the Mandatory  Arbitration  Rules  with  all  participating

parties  sharing  equally  in the cost  of  the arbitrator.  The  location  of  the arbitration  shall

be  mutually  agreed  or  established  by  the  assigned  Arbitrator,  and the  laws  of

Washington  will  govern  its  proceedings.  The  prevailing  party,  in  addition  to costs,  shall

be entitled  to reasonable  attorney's  fees  as determined  by  the  arbitrator.

16.3.Following  the arbitrator's  issuance  of  a ruling/award,  either  party  shall  have  30 calendar

days  from  the date of  the ruling/award  to file  and serve  a demand  for  a bench  trial  de

novo  in the Superior  Court  of  the County  in which  the Project  is located.  The court

shall  determine  all questions  of  law  and fact  without  empanelling  a jury  for  any

purpose.

16.4.Unless  otherwise  agreed  in writing,  this  dispute  resolution  process  shall  be the sole,

exclusive  and final  remedy  to  or for either  party  for any dispute  regarding  this

Agreement,  and its interpretation,  application  or breach,  regardless  of  whether  the

dispute  is based  in contract,  tort,  any violation  of  federal  law,  state statute  or local

ordinance  or for  any  breach  of  administrative  rule  or regulation  and regardless  of  the

amount  or type  of  relief  demanded.

16.5.The  prevailing  party  in any action  to enforce  the terms  of  this  contract,  in addition  to

costs,  shall be  entitled  to  reasonable  attorney's  fees  and expenses  of arbitration
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including  expert  witness  fees, paralegal  costs and copying  costs as determined  by the

arbitrator  or court  including  costs  and  fees incurred  on appeal.

17. SUSPENSION  OF  THE  WORK

17.l.The  Owner  may,  at any  time  suspend  the Project,  or any  part  thereof,  by  giving  notice

to the Contractor  in writing.  The work  shall  be resumed  by the Contractor  within

fourteen  (14)  calendar  days  after  the date fixed  in the written  notice  from  the Owner  to

the Contractor  to do so. The Owner  shall  not  reimburse  the Contractor  for  expense

incurred  by  the Contractor  in connection  with  the work  under  this  contract  as a result  of

such  suspension.

17.2.  Suspension  of  the Project  by  the Owner  shall  not  furnish  any  ground  for  claim  by  the

Contractor  for  damages  or extra  compensation,  but  the period  of  such  suspensions  shall

be taken  into  consideration  in  determining  the  revised  date for  completion  as hereinafter

provided.  The  Contractor  shall  not  suspend  work  under  the contract  without  the written

order  of  the Owner  as stated  in the preceding  paragraph.  The Contractor  will  be

required  to work  a sufficient  number  of  hours  per  day  in order  to complete  the project

within  the days  specified.  The  Owner  shall  determine  the question  as to the necessity  of

discounting  any  portion  of  the work  by  reason  of  unfavorable  weather  conditions.

17.3.Upon  failure  of  the Contractor  to carg  out  the orders  of  the Owner  or to perform  work

under  the contract  in accordance  with  its provisions,  the Owner  may  suspend  the work

for  such  period,  as Owner  deems  necessary.  Time  lost  by  reason  of  such  failure  or in

replacing  improper  work  or materials  shall  not  furnish  any  ground  to the Contractor  for

claiming  an  extension  of  time  or extra  compensation  and shall not release  the

Contractor  from  damages  of  liability  from  failure  to complete  the work  within  the time

prescribed.

18. PLANS  AND  WORKING  DRAWINGS

18.l.Upon  receipt  of  award  of  contract,  the Contractor  shall  carefully  study  and compare  all

drawings,  specifications  and other  instructions  and shall,  prior  to ordering  material  or

performing  work,  report  in  writing  to the Owner  any  error,  inconsistency  or  omission  in

respect  to design,  mode  of  construction  or cost  which  Contractor  may  discover.  If  the

Contractor,  in  the course  of  this  study  or in  the accomplishment  of  the  Project,  finds  any

discrepancy  between  the  drawings  and the physical  condition  of the  locality  as

represented  in the drawings,  or any  such  errors  or omissions  in  respect  to design,  mode

of  constnuction  or cost in the drawings  or in the layout  as given  by points  and

instructions,  it shall  be Contractor's  duty  to inform  the Owner  immediately  in writing.

Any  work  done  after  such  discovery,  until  correction  of  drawings  or authorization  of

extra  work  is given,  if  the Owner  finds  that  extra  work  is involved,  will  be done  at the

Contractor's  risk.  If  extra  work  is involved,  the procedure  shall  be as provided  in

changes  in  the Project.

19.  FINAL  ACCEPT  ANCE

19.1.A11  material  and  completed  work  are subject  to final  inspection  by  the Owner.

Tukwila  Pool  Metropolitan  Park  District
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19.2.Completion  and/or  Correction  of  Project  and Remedies  Before  Final  Payment:  If  the

Contractor  should  neglect  to prosecute  the Project  properly  and/or  fail  to perform  any

provision  of  this  contract,  the Owner  after  seven  (7)  calendar  days'  written  notice  to the

Contractor,  may,  without  prejudice  to any other  remedy  Owner  may  have,  make  good

such  deficiencies  and deduct  the cost  thereof  from  payments  then  or thereafter  due the

Contractor

19.3.The  Contractor  shall  promptly  remove  from  the  construction  site  all materials

condemned  by  the Owner  as failing  to conform  to the contract,  whether  incorporated  in

the Project  or  not;  and  the Contractor  shall  promptly  replace  and  re-execute  the work  in

accordance  with  the intent  of  the contract  and without  expense  to the Owner  and shall

bear  the expense  of  making  good  all  work  of  other  contractors  destroyed  or damaged  by

such  removal  or replacement.  If  the Contractor  does  not  remove  such  condemned  work

and  material  within  the period  herein  above  described,  the Owner  may  remove  and store

any  such  material  at the expense  of  the Contractor.  If  the Contractor  does not  pay  the

cost of  such removal  within  ten (10)  calendar  days from  the date the notice  to the

Contractor  of  the fact  of  such  removal,  the Owner  may,  upon  an additional  ten (10)

calendar  days'  written  notice,  sell  such  materials  at public  or private  sale,  and  deduct  all

costs  and  expenses  incurred,  including  costs  of  sale, accounting  to the Contractor  for  the

net  proceeds  remaining,  and  the Owner  may  bid  at any  such  sale. The  Contractor  shall

be liable  to the Owner  for  the amount  of  any  deficiency  from  any  funds  otherwise  due

the Contractor.

19.4.The  Contractor  shall  bear  the risk  of  loss or damage  for  all  finished  or partially  finished

work  until  the Owner  finally  accepts  the entire  contract.

20, SUPERINTENDENT  AND  SUPERVISION

20.l.The  Contractor  shall  keep on the construction  site during  progress  of  the Project  a

competent  superintendent  and any necessary  assistants,  all satisfactory  to the Owner.

The  superintendent  shall  not  be changed  except  with  the consent  of  the Owner,  unless

the superintendent  proves  to be unsatisfactory  to the Contractor  and ceases to be in

Contractor's  employ.  The superintendent  shall  represent  the Contractor  in Contractor's

absence  and all directions  given  to the superintendent  shall  be as binding  as though

given  to the Contractor.  Instructions  to the Contractor  shall  be confirmed  in writing

upon  Contractor's  request  in each case. The  Contractor  shall  give  efficient  supervision

to the Project,  using  Contractor's  best  skill  and attention.

21. GENERAL  CONTRACTOR  RESPONSIBILITIES

21.l.Permits,  permission  under  franchises,  licenses  and bonds  of a temporary  nature

necessary  for and during  the prosecution  of the  Project,  and inspection  fees  in

connection  therewith  shall  be secured  and  paid  for  by  the Contractor.  Where  the Owner

is required  to secure  such permits,  permission  under  franchises,  licenses  and bonds

against  the Contractor  the Owner  may  offset  the costs incurred  against  the contract

prlCe.
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21.2.The  Contractor  shall  continuously  maintain  adequate  protection  of  the Project  from

damage  and shall  protect  the Owner's  property  form  injury  or loss arising  in connection

with  or during  the existence  of  this  contract.  Contractor  shall  make  good  any such

damage,  injury  or loss, except  such  as may  be directed  due to errors  in the Contract

Documents  or caused  by  agents  or employees  of  the  Owner.  Contractor  shall  adequately

protect  adjacent  property  form  loss or damage  occasioned  by  performance  of  the work.

Contractor  shall  provide  and maintain  all  passageways,  guard  fences,  lights  and other

facilities  for  protection  required  by  public  authority  or local  conditions.

22. WARRANTY

22.l.Upon  acceptance  of  the contract  work,  contractor  must  provide  the Owner  a one-year

warranty  bond  in a form  and amount  acceptable  to the Owner.  The contractor  shall

correct  all  defects  in workmanship  and materials  within  one (1) year  from  the date of

the Owner's  acceptance  of  the contract  work.  In the event  any parts  are repaired  or

replaced,  only  original  replacement  parts  shall  be used-rebuilt  or used  parts  will  not  be

acceptable.  When  defects  are corrected,  the warranty  for  that  portion  of  the  Project  shall

extend  for  one (1)  year  from  the date such  correction  is completed  and accepted  by  the

Owner.  The  contractor  shall  begin  to correct  any  defects  within  seven  (7)  calendar  days

of  its receipt  of  notice  from  the Owner  of  the defect.  If  the contractor  does not

accomplish  the corrections  within  a reasonable  time  as determined  by  the Owner,  the

Owner  may  complete  the corrections  and  the contractor  shall  pay  all  costs  incurred  by

the Owner  in  order  to accomplish  the  correction.

23. LIMITATION  OF ACTIONS

23.1.  CONTRACTOR  MUST,  IN ANY  E\/ENT,  FILE ANY  LAWSUIT  ARISING  FROM  OR

CONNECTED  WITH  THIS  AGREEMENT  WITHIN  120  CALENDAR  DAYS  FROM  THE

DATE  THE  CONTRACT  WORK  IS COMPLETE  OR  CONTRACTOR'S  ABILI1Y  TO FILE

THAT  CLAIM  OR SUIT  SHALL  BE FORE\/ER  BARRED.  THIS  SECTION  FURTHER

LIMITS  ANY  APPLICABLE  STATUTORY  LIMITATIONS  PERIOD.

24. MISCELLANEOUS  PROVISIONS

24.l.Independent  Contractor.  The  parties  intend  that  the Contract  Document  will  create  an

independent  contractor  relationship.

24.2.Nondiscrimination.  In  the hiring  of  employees  for  the performance  of  work  under  the

Contract  Documents  the Contractor,  or any  person  acting  on behalf  of  Contractor  shall

not,  by  reason  of  race,  religion,  color,  sex, age, sexual  orientation,  national  origin,  or the

presence  of  any  sensory,  mental,  or physical  disability,  discriminate  against  any  person

who  is qualified  and  available  to perform  the work  to which  the employment  relates.

24.3.Nonwaiver  of  Breach.  The  failure  of  the Owner  to insist  upon  strict  performance  of  any

of  the terms  and rights  contained  herein,  or to exercise  any option  herein  conferred  in

one or more  instances,  shall  not  be construed  to be a waiver  or relinquishment  of  those

terms  and  rights  and  they  shall  remain  in  full  force  and  effect.
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24.4,Governing  Law.  The  Contract  Documents  shall be  governed  and construed  in

accordance  with  the laws  of  the State  of  Washington.  If  any  dispute  arises  between  the

Owner  and Contractor  under  any of  the provisions  of the  Contract  Documents,

resolution  of  that  dispute  shall  be available  only  through  the jurisdiction,  venue,  and

rules  of  the Superior  Court  of  the  County  in  which  the  Project  is located.

24,5,Written  Notice.  Ail  communications  regarding  the contract  shall  be sent  to the parties  at

the addresses  listed  on the signature  page  of  the contract,  unless  otherwise  notified.  Any

written  notice  shall  become  effective  upon  delivery,  but  in any  event  three  (3)  calendar

days after  the date of  mailing  by registered  or certified  mail,  and shall  be deemed

sufficiently  given  if  sent  to the addressee  at the address  stated  in  the contract.

24.6,  Assignment.  Any  assignment  of  this contract  by the Contractor  without  the written

consent  of  the Owner  shall  be void.

24.7.Modification.  No waiver,  alteration,  or modification  of  any  of  the provisions  of  the

Contract  Documents  shall  be binding  unless  in writing  and signed  by  a duly  authorized

representative  of  the Owner  and  Contractor.

24.8,  Severability.  If  any  one or  more  sections,  sub-sections,  or sentences  of  the contract  are

held  to be unconstitutional  or invalid,  that  decision  shall  not  affect  the validity  of  the

remaining  portion  of  the contract  and  the remainder  shall  remain  in  full  force  and  effect.

24.9,Entire  Agreement.  The  written  provisions  and terms  of  the Contract  Documents,  which

include  these General  Conditions  as well  as the mechanical,  electrical,  and structural

consultants'  specifications,  provisions,  and plans,  together  with  any attached  exhibits,

supersede  all prior  verbal  statements  by any representative  of  the Owner,  and those

statements  shall  not  be construed  as forming  a part  of  or altering  in any manner  the

Contract  Documents.  The Contract  Documents  and any attached  Exhibits  contain  the

entire  agreement  between  the parties.  Should  any language  in any Exhibit  to the

Contract  Documents  conflict  with  any language  contained  in  the Contract  Documents,

the  terms  of  the Contract  Documents  shall  prevail.

For  the  Owner:

B7:

Name:

Title:

Brad  Harpin
[printed]

Director  of  Aquatics

Operations

For  the  Contractor:

By:
!- 7...EDarglW;llysignedbyMark
;  a tJafe 2019  09 j  6

:::W20!t7  00-07'00'

[signahirel

%311'l(5; Mark Ea ton
[pnnted]

Title:  Operations  Dire=:tor

BIN: 45-3190673 UBI  Number: 602569922

UBINumber:  603-151-833

Dated:  (1 } 6R&"'1

Contractor  Registration

Number: MCKINCL942DW.

Dated:  9/16/19
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EXHIBIT  A

Certification  of  Compliance  with  Wage  Payment  Statutes

The Contractor  hereby  certifies  that,  within  the three-year  period  immediately

preceding  the bid  solicitation  date,  the Contractor  is not  a "willful"  violator,  as

defined  in RCW  49.48.082,  of  any  provision  of  chapters  49.46,  49.48,  or 49.52

RCW,  as determined  by a final  and binding  citation  and notice  of  assessment

issued  by the Department  of  Labor  and Industries  or through  a civil  judgment

entered  by  a court  of  limited  or  general  jurisdiction.

I certify  under  penalty  of  perjury  under  the laws  of  the State  of  Washington  that

the  foregoing  is true  and  correct.

McKinstry  Co,  LIiC

Contractor's  Business  Name

'% -',pig.ffally  signed by Mark  Eaton
:::' -"Da}q 2019091620:56'32-07aOOa

Signature  of  Authorized  Official*

Mark  Eaton

Printed  Name

Operations  Director

Title

9/16/19 Seattle HA

Date City State

Check  One:

Sole  Proprietorship  €  Partnership  €  Joint  Venture  €  Corporation  [x

State  of  Incorporation,  or if  not  a corporation,  State  where  business  entity  was

formed:

Washington

If  a co-partnership,  give  firm  name  under  which  business  is transacted:

* If  a corporation, proposal  must be executed in the corporate name by the president or vice-
president (or any other corporate officer accompanied by evidence of  authority  to sign). If  a
co-partnership,  proposal  must  be executed  by a partner.
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EXHIBIT  B

Scope  of  Work

Tukwila  Pool MPD

Scope  of  Coverage

'Ma-'AJr  SC"*h"-'t  'ite''

"l'  :41r4A  :V-

7 N%'l>x+3el*kuihk-Wdl

lm
Equipment  ttst  %r  $ttei  Tubvi[t;i  pe=oi MPD

Tukvz+la ?ee! r4etropo}itan  Park L)tstrkt  4414  goutt'i  144tti
T')4CMathi'!Va
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[qutpment  ltst  ror

Tukivila  Pod  Metrop-o+itat  Park  D{stra

9te:  TukwiUa  Poe=T MPD

4414  S(Njth  144th

Ttik!a{!a,  !j"a

Schedule  ror

C{tv  elf  Ttitt.illa  Pool

Sitei  Tukwlila  Pbol  M?D

44!4  Scii:th  H4th

Ttikw{ia,  !Va
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Nuniber

t;Rirrip  tieA V/Gig:
(up t'o 39  tiP)  :

Sctedu)e  for
Cltv  of Tufav&i  Pool

ttot  wmm  pump

p'-o2  yurrxp +alOK WaUer,
(up to  30 HP) "

Hcit. Vker  Purrtp

F%inp
Circular(on  (up  Pt=ol Clraitatmri  Pump

in  30 HP) '

fflte:  Tukv,'illa  Pzl  MPD
4414  South  L44th
Tukvatla, !Va

:IIJL  AIIG  5G!P OCT NOV  DEC

. HX a

, MI  -

a ta:  a

PUffl@ NaWvk
Mlmx}napeetkin

('iu*bullvi.  Muinyiiiii+TaJi  ;sl.a
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MAINTENANCE  &  SERVICE  AGREEMENT

Seattle,  '4NA  98134

Phone:  206-762-3341

Fax:  206-716-3480

Email:  kyrier@mckinstry.com

Customer

Tukwila  POOI  MPD

4414  $  144th  St.

Tukwila,  WA.  98168

Phone:  206.267.2350

Fax:

Email:  operations@tukwilapool.org

p<)ree  preveritjve  matriteriance  and  repair  serv}ce  "vtili be provir3ed  at:  Customer  AMress  Abosie

Xn acr.ordance  vyith the  enclosed  specifications,  the  terms  arid condiUons  set  forth  in tiis  agreement;  and  other  attachments  which  are
made  a nrt  or  this  aareemerit:

Maintenance  shall  commence  on  10/  1/2019
Atanannualfeeof:  $ 7,043.00  Annually

Whichispayable;  $ 1,760.75  Quartedy

Saies  Tax  excluded  if  applicable

PR!-AUTHORIZND  REPAIR  LIMIT  $ 750.00

This  agreement  shaft conUriue  in effect  ror  a period  of one  (1)  year,  arid  From year  to year  thereafter,  except  that  either  party  may  provide
viritten  notice  to the other  party  or an intentiori  net  to continue  *ith  thirty  (30)  days  written  notice.

Proactive  Maintenance
paa Energy 5TAR Benchmark 7 0peratioThal Ataessment {'  i Audit/Opt5m[zation Proposal
r:' EEnergy Expert (J Wamr Audit

Predictive  Maintenance

F SPM Bearing Analys[s 7 Computer/Later Aligrirnent 7i  Vibra5on Anatysis r', ! Oil Analysts
7 MotorCireuitAna(ysis []  EddyCurrentAnblysis []  RefrigeraritAna]ysis [J CAher

Preventive  Maintenance
HVAC  PLUMBING  CONTROLS

07 Maintenance 7  8ac)d[ovv Devices 7  { ConnecUon Agreement
r" Service/Repair/Replace J  Jetting/Carriera 71 ControlsMaintenance
f""a Water Treatnnent T  i Drain Matritenanca 71 Remote A[arrri)r'rg/Monitoring
7 Chillers/Cgntrifugal 9- Boiiers 7'l Other

FACI1JTYSERVNCE'3  FIRE  OTHERSERVICES

(J Service Desk ;z Sprinkler Confidence Testing c  Corripressed Air systents
[J xnro Center  Z Fire  A(arrri  Testing  r  Vacuum-Pumps
[]  Facility Mgr./Coordinator C Fire Alarm Monitoririg ' Hood-C!eariing
(J Other  :,  FtreExt7nguistiers F Other(Veritc[eaning)

This  agreement  is  accepted  by;

McKinstry  Co.  LLC: Tukwila  Pool MPD

Signature  (AutborizeJ  RaptvbvulaUiiy)

Name  (Authorized  Representative)

Kyrie  Rector

Name

Senior  Account  Manager

Title

9.4.2019

Signature  (AuthorizeJ  abpivbt.utzi;vc)

Name

Title

Tukwila  Pool  Metropolitan  Park  District
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Scope  CJar:fications

CUSTaMER  €)BLJGATIDNS

Ttie cusfom.er  shall  5e responsj5#e'for  4n4-agrees  %=o: a) proper €'y operate  the equtpmect  m aa;ord.:ince  with

provided  ray satcl  opeat,,taorh;; c') promptly  report  unusUql  equRpmerbt  ape:raT:%rig 'condffltN=ons  'or operatiorii;  d.

ooofNn.g t:ovver water  kreatmert  as  n.eeded.

E)=aSmlNG  EQ.U!F!MENT

AJII wov'< 'wffithi.n the  Scope  of  Coverage  assuames.ttiat  fhe  hys's.ems cosieved to t>+= to rnajritairiable  corait €:iori-  If
repairs  are rourid 'rxeeessary  upai'i %nd:M6rye;pect'€ori orjriTt(al  seasonabae  -dag-up,or>less  o!hervifse.ayeed  to tra
Viri!:!rig, repafr  =cnaorges \fit € Ge E'ut)mtttea  Tar Bpprovai-  HCKmsX;T{ Shall.  rkOt  Q'e I[at):le rQr fa:l[lre5  CO 4MSCO.Ve#
COndiet3riS rl'eCeS$[taking  fUetf:ier Tepaar Or repffiaCen'te'nt$ T!Cir $!i8if  ara'i' in5pedi0cis  be: Laaa%=Stf!4ed aff aj't Ap0rO'vak
r>r gUanf1te'e  d  r:.F%e gyStem  Or e(lulpdT'ierlt?  Far  rveeeFA;3r'{ rep:'3irS tl3t  are raCit approved,  t!e  ff6ri-m.aFrxtaNnable
te.rns v61'l !e  suspended from fhe Scope of Covevage:. McKlrtstry  reserves  Ctse 'right  too cttarge  4n )=t'tspect'kon
fee 'if  die  repa6cs  ace  tat=ot aukhortzed.

Avl'[  WDvkTk:iq"B'peC:r&93tH'y rn<:tUded tn tf!e r'e\j'atr'A'4tirvlV!:taT ['; $peerfleaaa'yf eXC€uded.  t4C;kMe$tt'l Mile .nOt be'
reqeArex5 to make  sareky test: ryr ttatstaff.rxe'w.atta=ehsaraerd:s, qddt,4oraa'l cartCrots, i  eqti.ffipmerhv direetef  by
tnstirarice  comparxles  Or otier  ffiuthiority  fhat  are outs'xC!e ofttae.  proposea  te5air-  Those  WQtJrd be adaton3J.
services  if requTved,  and rt'vust be agr.eed  to Nrh-wt'jt#.ng.

SER'!}CE  AVAILAF!i.!LrXY

Ir  arhy emergency  service  calt as rnadq  at Cusfr;rneYs.r:eque-st  arhd Nnspection  doe-s rsot reveaf  any  :defeet'.r6r
vttaicO McFart:5try ?s yesponsrb(e,  CUstorner  wiH be iAabie for  re=gular charges'  prevai{tng  for  such  serr6z.
Customer  aekrto'b'iyte:ges  that  f;here vs a riinirnua'n  e!ia.cge of  one  (t)  ixiuc.,

McKlrtstry  shal).txave  fi..ilTh and  tvee access  to 'tbea equi.pmef'it  to p<ovt,de servtce.  Xf persoffi-Is ottier  t'harx
rem:eser'itae €ves  of McKfh:strypeffeirrn  mam'tenance  r>r repa'tr  of' a tint  of equipm.ent,  arid as a res=altfurther
repair  by MsJtnstry  fis reqtAred,  s:ucti repa.irs  v.'f!;l be made  at  McKinstry's  appHrcable 'uime: arid materia € rakt=s
and terms  then  Fn eff=eec.

EXaUSJONS

Tukwila  Pool Metropolitan  Park District
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Terms  & Cond:tior-is

PEftFORMANCE  OF WORK-  McKjnsCry  $t'xall perform  The scope  of vtork  ("'Work")  spect.fled  hereirb.  McKiristry

expeditiously  and  wit)'t  ad.equate  Vrxces,  Customer  shall  use  Nts best=eXEjartsr;'o  pravXde'a[ol informatNorb
g'qa.terNals, d.ocurn:ents,  ar'id assffistang,  that  i.s rea$or+aUy  required  foc  McKtrisitry  to peffora'ri  ariy  arid  a'iE aspe4s
of  ?he Wrsrk.

CHARGES  AND  TERMS  Mainteriarice  corrtrad  charges  wiU be invoMzel  Nn advance,  ex.cept  for  any  time  and
mMerral  aceOut'it$  'arid  any  eX!ra  nod=c btaieh  wzi(f be anvoieed

D!SPUTES.  fn  case  of  dtspute  bemeer'*  the  ParRes,  theParties  v=zFi't attempt  to aiegotiate  a reso:1u'tfio.n. Xf a
dispuA:a  rerqains  urtresolved  rarore thari  thirty  {30')  cateridar  days  after  k!ie  commencemerit  of  negotiation,  then

R:tte cnmmexcement  of  nyedtation,  then  either  Party  m.ay'commence  banding  ar5jtratjon-  !%lo aitigat'iori  wtl!i bie

CHCktCE  OP.lA'4V,  VENUE,  T!le  Vaffiidttf,  bnteiretatjonri  and  peWartTkar%Ce Of thE' agreerrrertt  st*ai  t be Qoveffied
by  the  lahs  of  the  sAate [n v*hfch  ttia  Work  us perFaoe'd-  The  venue  for  yesofvtng  any  ff'ispute  sba!ffl be: the
tri-uv*ky Try viMch  the  Work  K perfed-  '

FORCE  MA3EUR.'E. Nerkher  McK'irxstry-  nor  Cus-tom.er  shalN he  corbsidered  irb.hreachi  d  this  agreern.ea'it  eo the
eXteart  tha't  't.t'xe Par'cy's  perfoarice  As preve4ta:1  by.an  ever)t  or  evenits  tiiat  arei beyorbd  khe controR  of  su.ct+
paRy,  tndud'i!ig  bUt tiok  alrrbite(j to a.ett  of  God,..fire,  eaattquake,  flrrodX.  storm,.  vvat, r-ebd4'Fori, cevo!utJon,
ffin.surrectton,  ttot,  ar&'e,  nuclearcoritarrbit'batjotx,  asid/or  aas  OJ' t!yrea{,s  of  terrolism.

80 'qJ A!VER.  NO waXver  Or arv=y breaen,  failure,  r'aght, or  remed=y  ShatT be deemed  a vaiver  Of an.,=y 5ther  treaCh

KNTELLECTUA.L  PR'OPERTY.  'Kntet#ectuai  property  pro'vided  ty  McKirbstry  to  Customer  as part  o'f ttie  Work  are

R:O use  tha  XgttelaeauiaH 'Propex%  ko operau.  m8kvitain,  rennv6te,  end  manage  tje  sub3ac% maffl:'yer d  the  Work,

!N(JtKf's!TFICAT'!'O'l'!.  Each  party  shark t@detaayh!ty and  hold  haranless  khe  other  pa.rty  ft'om  avid a.gaj'tst  ailth.is'd
(>ar'y  c!aims,  damages,  I0sstaS arid  e,xpenr;es  far  '5adtaY Tn3Ury, 5NCkneSS, darieaSe.  O'r tteatb  Or 4esav'ticti.On  o=t
tan(Qbje  prgr>erty  bij!:  only  to. khe extent  dtvemy  cause:d  by  the  rieQiffi.gent  acts  ir  omis$i6ns  of  khe  'iriderrxnitor.

DAM.AGES  uM.rT,AnON. Ne:ither.party  sha:f!  be  alabae for  any  cotsequerttRal,  tndiae&,  spe6att  Nn6derita!z

e,,,Tukwila  Pool  Metropolitan  Park  District

Limited Public Works Contract, Recurring - MCKjnStrJ  CO., LLC
P a g e I 20
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